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DETAILED ACTION 

Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 2-4 and 8 are rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 2 recites the limitation "the PE core" in line 3. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim 2 is indefinite given that it is not clear if the "metallized polypropylene 
layer" is the same as the "metallized barrier layer" in claim 1 . Further it is noted that if 
the layers are the same, the claim would be objected to under 37 CFR 1 .75(c) as being 
of improper dependent form for failing to further limit the subject matter of claim 1 
because the "metallized polypropylene layer" is optional in claim 2. 

Claim 2 is indefinite given that it is not clear if the "PE core" is the same as the 
"HDPE layer" in claim 1 . Further it is noted that if the layers are the same, the claim 
would be objected to under 37 CFR 1 .75(c) as being of improper dependent form for 
failing to further limit the subject matter of claim 1 because the "PE core" may be a PE 
other than HDPE in claim 2. 
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Claim 3 is indefinite because it is unclear whether the "PE sheet" is the "PE core" 
or the "HDPE layer" or if these terms represent the same layer. 

Claim 3 is indefinite given that it is not clear if the "PE sheet" is the same as the 
"HDPE layer" in claim 1 . Further it is noted that if the layers are the same, the claim 
would be objected to under 37 CFR 1 .75(c) as being of improper dependent form for 
failing to further limit the subject matter of claim 1 because the "PE sheet" may be a PE 
other than HDPE in claim 3. 

Claim 4 recites the limitation "the PE layer" in line 2. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim 4 is indefinite given that it is not clear if the "PE layer" is the same as the 
"HDPE layer" recited in claim 1 . Further it is noted that if the layers are the same, the 
claim would be objected to under 37 CFR 1 .75(c) as being of improper dependent form 
for failing to further limit the subject matter of claim 1 because the "PE layer" may be 
LDPE or LLDPE in claim 4. 

Claim 8 is indefinite because it recites the temperature value "60°", but does not 
recite units. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1 and 9-11 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Tyler et al. (US 2003/0091774). 

Regarding claim 1 , Tyler discloses a container made from a laminate structure 
([0002]) (i.e. a packaging film suitable for packaging of grain products and their 
preparations) wherein the film comprises a layer of HDPE ([0053]), a hot seal layer (Fig. 
1 , 42) and a metallized barrier layer (Fig. 1 , 36 and 38). Given that the skin layer of 
Tyler is LDPE, it will function as a heat seal layer. 

Regarding claims 9-1 1 , Tyler discloses a method for packing using the container 
as set forth above. 

The recitation that the sheet is used to package dried bulk goods; grain products, 
dried and/or roasted fruit or seeds, cores, kernels or tuber crop preparations; or cereals, 
nuts, corn kernels or potato chips, does not confer patentability to the claim since the 
recitation of an intended use does not impart patentability to otherwise old products. In 
re Tuominen, 671 F.2d 1359, 213 USPQ 89 (CCPA 1982). 

5. Claims 1,2,4 and 7-1 1 are rejected under 35 U.S.C. 1 02(b) as being anticipated 
by Touhsaent (US 6,013,353). 

Regarding claims 1, 2, 4, 7 and 8, Touhsaent discloses a metallized multilayer 
packaging film (C1/L50-55) (i.e. a packaging film suitable for packaging of grain 
products and their preparations) wherein the film comprises a core layer of HDPE 
(C2/L40-45) , a surface treated skin layer adjacent to the core layer comprising isotactic 
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polypropylene homopolymer (C3/L15-20) (i.e. metallized barrier layer) having an 
aluminum layer deposited in the skin layer (C4/L20-30, Fig. 1 , surface treated polymer 
skin layer) and having a skin layer (i.e. a hot seal layer) on the core layer opposite the 
surface treated polymer skin layer (Fig.1) (i.e. wherein the side facing away from the hot 
seal layer has a metallized barrier layer), wherein a printed ink pattern is applied to the 
surface of the film (C7/L1-5) (i.e. the packaging sheet carries an imprint in the form of 
symbols, patterns or letters). Given that the skin layer of Touhsaent is LLDPE (C3/L28), 
it will function as a heat seal layer. 

Although Touhsaent does not disclose that a coextrusion sheet is utilized for the 
production of the packaging sheet as claimed, it is noted that "[E]ven though 
product-by-process claims are limited by and defined by the process, determination of 
patentability is based on the product itself. The patentability of a product does not 
depend on its method of production. If the product in the product-by-process claim is the 
same as or obvious from a product of the prior art, the claim is unpatentable even 
though the prior product was made by a different process", In re Thorpe, 777 F.2d 695, 
698, 227 USPQ 964, 966 (Fed. Cir. 1985) . Further, "although produced by a different 
process, the burden shifts to applicant to come forward with evidence establishing an 
unobvious difference between the claimed product and the prior art product", In re 
Marosi, 710 F.2d 798, 802, 218 USPQ 289, 292 (Fed. Cir.1983). See MPEP 2113. 

Therefore, absent evidence of criticality regarding the presently claimed 
metallized coextrusion sheet being utilized for the production of the packaging sheet 
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and given that Touhsaent meets the requirements of the claimed packaging sheet, 
Touhsaent clearly meet the requirements of present claim 2. 

Although Touhsaent does not specifically disclose that the film has a gloss value 
according to DIN 67530 of > 40 at 60°, it is clear that since the film of Touhsaent is 
identical in composition and structure to the instantly claimed sheet, the film of 
Touhsaent will inherently possess the same gloss value. 

Regarding claims 9-1 1 , Touhsaent discloses a method for packing using the 
metallized multilayer packaging film as set forth above. 

The recitation that the sheet is used to package dried bulk goods; grain products, 
dried and/or roasted fruit or seeds, cores, kernels or tuber crop preparations; or cereals, 
nuts, corn kernels or potato chips, does not confer patentability to the claim since the 
recitation of an intended use does not impart patentability to otherwise old products. In 
re Tuominen, 671 F.2d 1359, 213 USPQ 89 (CCPA 1982). 



Claim Rejections - 35 USC § 103 



6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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7. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

8. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

9. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Touhsaent (US 6,01 3,353), as applied to claim 1 above, in further view of Poirier (US 
2002/0098334). 

Regarding claim 3, Touhsaent discloses all of the claim limitations as set forth 
above. Touhsaent does not disclose an adhesive between the PE sheet and the 
polypropylene sheet. 

Poirier discloses a multilayer film ([0014]) comprising an HDPE base layer 
([0018]), and a skin layer comprising polypropylene ([0028]) (i.e. polypropylene sheet) 
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with a tie layer (i.e. an adhesive layer) between the HDPE layer and the polypropylene 
layer ([001 8], Table 1 ). It is well known in the art that tie layers are used to provide 
good adhesion between layers. 

Touhsaent and Poirier are analogous art because they both teach about 
multilayer films. Therefore, it would have been obvious to one of ordinary skill in the art 
at the time the invention was made to incorporate the tie layer of Poirier into the 
metallized multilayer packaging film of Touhsaent to provide a film having improved 
adhesion between the layers. 

1 0. Claims 5 and 6 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Touhsaent (US 6,013,353), as applied to claim 1 above, in further view of Boehler et al. 
(US 5,858,487). 

Regarding claims 5 and 6, Touhsaent discloses all of the claim limitations as set 
forth above. Touhsaent does not disclose that the packaging sheet comprises a 
radiation absorbing and/or electrically conductive coating applied over the entire surface 
or partially or wherein the sheet comprises a micro-wave absorbing layer. 

Boehler discloses a laminated food wrap (C2/L36-39) comprising a susceptor 
layer made of metal (i.e. a radiation absorbing layer; microwave absorbing layer) 
(C4/L54-57). Boehler discloses that the susceptor layer converts microwave energy 
into heat and thereby heats the food item in the food wrap (C4/L57-60). 

Touhsaent and Boehler are analogous art because they both teach about 
multilayer films. Therefore, it would have been obvious to one of ordinary skill in the art 
at the time the invention was made to incorporate the susceptor layer of Boehler into the 
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metallized multilayer packaging film of Touhsaent to provide a film that has the 
advantage of being able to heat food products inside the film via microwaves. 

Conclusion 

1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Zuiki (JP 2002225175) discloses a multilayer laminate 
comprising an HDPE layer and a hot seal layer, but does not disclose a metallized 
barrier layer. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAMES YAGER whose telephone number is (571)270- 
3880. The examiner can normally be reached on Mon - Thurs, 7:30am-5pm, EST, Alt. 
Friday off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Callie Shosho can be reached on 571 272-1 123. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

JY 9/02/08 
/Callie E. Shosho/ 

Supervisory Patent Examiner, Art Unit 1794 



